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Ps were shareholders in a wholly owned S
corporation (S) engaged in providing wireless cellular
service. S acquired wireless cellular licenses from
the FCC and built networks to service the |license
areas. S never operated any on-air networks. Instead,
P formed rel ated hol ding conpanies to hold title to the
i censes and equi pnent. Many issues raised questions
of first inpression because transactions were
structured in this ever-changing technol ogy industry.
Qur hol dings on these issues include:

1. Held: Ps were not sufficiently at risk for
sec. 465, |I.R C, purposes when stock of a related
corporation was pledged.

2. Held, further, the nere grant of a license by
the FCCis not sufficient for an activity to qualify as
an active trade or business under sec. 197, |I.R C
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Stephen M Feldman and Eric T. Weiss, for petitioners.

Meso T. Hammpud, Eli zabeth Rebecca Edberg, and Steven G

Cappel l'i no, for respondent.

KROUPA, Judge: Respondent determni ned over $16 mllion of
deficiencies! in petitioners’ Federal incone tax for 1996, 1998,
1999, 2000 and 2001 (years at issue). Respondent al so determ ned
that petitioners were liable for accuracy-rel ated penalties of
$563, 042 for 1998, $386,489 for 1999, and $591, 213 for 2000.

After concessions,? we are asked to decide several issues,
many of which present questions of first inpression as they
relate to the ever-evol ving cellular phone industry. W nust
first decide a procedural issue, whether respondent is bound by
equi tabl e estoppel to a settlenent offer made and subsequently
w t hdrawn by respondent’s Appeals Ofice before the deficiency
notice was issued. W find that respondent is not bound by the
settlenment offer. Second, we nust decide whether petitioners

properly allocated $2.5 million of the $7.2 m|lion purchase

'Respondent determ ned a $100, 003 deficiency for 1996, a
$4,671, 608 deficiency for 1998, a $3, 385,533 deficiency for 1999,
a $4, 954,056 deficiency for 2000, and $3, 395,214 for 2001.

2Petitioners concede that the anortization period for the
Iicense acquired as part of the Mchigan 2 acquisition should be
15 years and that the Schedule M1 adjustnment should be
di sal l oned. Respondent concedes a sec. 1231 adjustnent and al
penalties set forth in the deficiency notice. Respondent also
concedes that petitioners are entitled to recapture for 1998
$3, 548, 365 of |osses Alpine clained in earlier years.



- 3 -
price to depreciable equi pnment when the allocation in the
pur chase agreenent renmai ned unchanged despite a 2-year delay in
closing the transaction. W find that petitioners’ allocation
was i nproper. Third, we nust determ ne whether petitioners had
sufficient debt basis under section 1366 in stock of Al pine PCS
Inc. (Alpine), an S corporation, to claimflowhrough | osses. W
find that petitioners had insufficient debt basis, and therefore
cannot claimthe flow hrough | osses. Fourth, we nust determ ne
whet her petitioners were at risk under section 4653 and can
therefore claimfl owthrough | osses from Al pine and rel ated
hol di ng conpanies. W nust deci de whether petitioners’ pledge of
stock in a related S corporation is excluded fromthe at-risk
anount because it was “property used in the business.” This
i ssue presents a question of first inpression. W find that
petitioners were not sufficiently at risk and therefore cannot
claimthe flowt hrough | osses because the stock they pl edged was
related to the business. Fifth, we nust decide whether Al pine
and Al pi ne PCS-(Qperating, LLC (Al pine Operating), an equi pnent
hol di ng conpany, were engaged in an active trade or business
permtting themto deduct business expenses. W find that

neither entity was engaged in an active trade or business and

SAIl section references are to the Internal Revenue Code
(Code) in effect for the years in issue, and all Rule references
are to the Tax Court Rules of Practice and Procedure, unl ess
ot herw se i ndi cat ed.
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therefore may not deduct the expenses. Finally, we nust decide
whet her the related |icense hol ding conpanies are entitled to
anortization deductions for cellular licenses fromthe FCC upon
the grant of the |license or upon comrencenent of an active trade
or business. This issue presents a question of first inpression.
We hold that they are not entitled to any anortization deductions
upon the |license grant because they were not engaged in an active
trade or business during the years at issue.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found. W
i ncorporate the stipulation of facts and the acconpanyi ng
exhibits by this reference. Petitioners resided in Gayl ord,
M chigan, at the time they filed the petition.

| . RFB Cellular, Inc. (RFB)

Robert Broz (petitioner) began his career as a banker before
becom ng involved with the cellular phone industry. He was
president of Cellular Information Systens (CI'S), a cellular
conpany, for approximtely seven or eight years in the 1980s.

Petitioner decided to invest personally in the devel opnent
of cellular networks in rural statistical areas (RSAs) in the
1990s. Most large cellular service providers, like CI'S, were
focused on devel oping cellular networks in major statistical
areas (MSA) and were less interested in RSA networks. The FCC

began offering RSA |licenses by lottery to any interested person
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to encourage devel opnent of cellular networks in rural areas. The
RSA lotteries attracted an average of 500 participants
nati onw de.
Petitioner participated in approximately 400 |lotteries for
RSAs across the country. He won and purchased an RSA |icense for
Northern M chigan (the Mchigan 4 license) in 1991.

A. The Organi zati on of RFB

Petitioner organized RFB Cel lular, Inc. (RFB), an S
corporation, in 1991, the year he acquired the license. He
contributed the Mchigan 4 |icense and received in exchange 100
percent of RFB' s issued and outstanding stock. Petitioner did
not contribute any other noney or property, nor did he nake any
loans to RFB fromits inception through 2001. Petitioner was CEO
of RFB and his brother, Janmes Broz, served as CFO Petitioner
wi fe was involved in marketing.

RFB recei ved between $4 and $4.2 nillion in vendor financing
from Mdtorola to cover startup expenses. Approximately two-
thirds of the financing went to construct and install the
cel lul ar equi pnent. When Mtorola constructed and installed the
equi pnent, petitioner began operating the network and used the
remai ni ng funds for working capital.

The M chigan 4 license that petitioner contributed to RFB
serviced the northern portion of the | ower M chigan peninsul a by

provi di ng anal og cel lul ar service during the years at issue. RFB
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acquired a second license, the Mchigan 2 license, which serviced
the eastern upper M chigan peninsula. Mst of RFB' s revenue cane
fromroam ng charges for the use of two networks in M chigan.
RFB al so sold cellular phones to people to generate airtine.

RFB nade $241, 500 of cash distributions to petitioner in
1996, $613,673 in 2000 and $342,455 in 2001. RFB nade Feder al
i ncome tax paynents on petitioners’ behalf in 1995 and 1996.
These tax paynents were reflected as sharehol der | oans on RFB' s
tax returns. No prom ssory notes were issued for the tax
paynments RFB nade on petitioners’ behalf.

B. The M chigan 2 Acquisition

RFB entered into a purchase agreenent w th Mcki nac Cel | ul ar
to acquire the Mchigan 2 license and rel ated equi pnment in 1994
(1994 purchase agreenent). Mackinac Cellular had paid $1.6
mllion for the equipnment in 1994. RFB arranged to purchase the
i cense and equi pnment by issuing prom ssory notes and assum ng
debt .

The M chigan 2 acquisition by RFB was stalled for two years.
It was stalled for various reasons but primarily because of a
lawsuit petitioner’s former enployer, CS, filed against
petitioner for usurpation of a corporate opportunity. The
I icense and equi pnment were transferred to Pebbles Cell ul ar
Cor poration (Pebbles), a wholly owned subsidiary of CI'S, through

the negotiations. Pebbles did not change or inprove the



- 7 -

equi pnent during these two intervening years. Pebbles sold the
M chi gan 2 assets to RFB

RFB and Pebbl es entered into a purchase agreenent in 1996
(1996 purchase agreenent) after the lawsuit was resolved. The
parties again undertook a series of negotiations and nade sone
adjustnents to the transaction. Neverthel ess, the purchase price
and the allocations in the 1996 purchase agreenent were the sane
as those in the 1994 agreenent. Both purchase agreenents
allocated $2.5 mllion of the $7.2 mllion purchase price to the
equi prent.  Approxi mately $909, 000 of the purchase price was
allocated to costs incurred by Pebbl es between 1994 and 1996.
Yet there was no allocation for these costs.

1. The Alpine Entities

Petitioners sought to expand RFB s existing cellular
business to new |license areas. RFB s |lenders agreed to fund the
expansi on. The | enders required, however, that RFB form a new
entity to isolate the liabilities to the thinly capitalized new
busi ness entities RFB would formto hold title only to the
licenses. Petitioners fornmed various entities (the Al pine
entities) to further this expansion.

A. Al pine

Petitioners organized Al pine, an S corporation, to bid on
FCC licenses in RSA lotteries and to construct and operate

digital networks to service the new |license areas. Petitioner
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held a 99-percent interest in Al pine and his brother held the
remai ni ng one percent.

Al pine bid on |licenses for geographic areas with
denographics simlar to those of RFB s existing network areas,
and Al pine bid on licenses for areas in M chigan where RFB was
al ready providing anal og service. The FCC financed the purchase
of nost of the licenses Al pine won at auction. The FCC required,
however, as a condition for financing, that the |license hol der
make services available to at |east 25 percent of the popul ation
in the geographic license area within five years of the grant
(build out requirenent). The FCC |licenses were issued for a
period of ten years fromthe date of the grant. RFB and
comerci al | enders funded the bidding and constructed and
operated the new networKks.

B. The Alpine License Holding Entities

Al pi ne successfully bid on 12 licenses during the years at
i ssue. Al pine made downpaynents on the |icenses and i ssued notes
payable to the FCC for the bal ance of the purchase prices. Al pine
then transferred the licenses to various single-nmenber limted
liability conpanies (collectively, the license hol di ng conpani es)
formed to hold the licenses and | ease themto Al pine.* Petitioner

hel d a 99-percent interest in each Iicense holding entity and his

“The Al pine license holding entities were Al pine-California
F, LLC, Alpine Mchigan F, LLC, Al pine Hyannis F, LLC and Al pi ne
Fresno C, LLC
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br ot her owned the remaining one percent. Each Al pine |license
hol ding entity assunmed the FCC debt in exchange for receiving the
license. Alpine continued to make paynents on the FCC debt even
after the licenses were transferred to the Al pine |icense hol ding
entities. Al pine maintained the books and records of Al pine, the
Al pine entities and the Al pine license holding entities.

No Al pine entities operated any on-air networks during the
years at issue. RFB operated the only on-air networks. RFB used
Alpine’s licenses to provide digital service in geographic areas
RFB' s anal og |icenses already covered. RFB provided digital
service by adding digital equipnent onto RFB's existing cellul ar
towers. RFB owned the equi pnent that serviced the M chigan
licenses. RFB allocated i ncome and expenses related to the
licenses to Al pine.

No Al pine license holding entities net the FCC s build out
requirenents for any of its licenses. Consequently, the FCC
canceled two of the three licenses Al pine retained. Al pine
returned the third license to the FCC and forfeited its $900, 000
initial downpaynent.

The only inconme Al pine reported was incone that RFB had
all ocated to Alpine fromRFB' s use of Alpine’s |icenses. Alpine

did not report incone during any of the other years at issue.



- 10 -

Al pi ne cl ai ned depreci ati on deductions® and ot her deductions.?®
Al pi ne deducted interest on debt owed to the FCC. Al pine also
deducted interest on debt owed to RFB, even though Al pi ne never
made any interest paynents. Alpine anortized and deducted
expenses for alleged startup costs’ even though Al pi ne had not
made a formal el ection under section 195(b).

The only inconme any of the Al pine license holding entities
reported was incone allocated to themfrom RFB' s use of the
licenses. The Al pine license holding entities each cl ai ned
anortization deductions related to the |licenses and deducted
interest paid on anounts borrowed froma related entity to
service the FCC debt.

Al pine and the |license holding entities ceased all business
activities by the end of 2002.

C. Alpine Operating and Al pine I nvestnents, LLC

Petitioner formed Al pine Operating, a single-nmenber limted

l[iability conpany, to hold the digital equipnent and |ease it to

°The depreci ati on deductions were for |easehold inprovenents
for a California office, furniture, fixtures, conputers and
vehi cl es.

The ot her deductions were for expenses such as sal aries,
of fi ce expenses, telephone and utilities, rent, insurance, and
dues and subscriptions.

'Such expenses included consulting expenses, travel and
entertai nment expenses, salaries, rent, legal fees, relocation
expenses, contract |abor, fringe benefits, and m scel | aneous
expenses.
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Al pine. Petitioner wholly owned Al pi ne Operating, a disregarded
entity for Federal incone tax purposes. Alpine Operating
reported no incone and did not claimany depreciation deductions
for the equi pnment during the years at issue. Al pine Operating
clainmed interest and autonobil e depreciation deductions for 1999
and 2000.

Petitioner formed Al pine Investnents, LLC (Al pine
| nvestnents), a single-nenber limted |iability conpany, to serve
as an internediary for transferring noney to the Al pine entities.
Petitioner’s tax advisers advised petitioner that he needed to
increase his bases in the Alpine entities. Additionally, CoBank
prohi bited the distribution of |oan proceeds to an individual.
Petitioner wholly owned Al pine Investnents, a disregarded entity.

[11. The CoBank Loans

CoBank was the main commercial |ender to RFB and the Al pine
entities during the years at issue. RFB used CoBank | oan
proceeds to expand its existing business through Al pine and the
related entities. CoBank specifically acknow edged that RFB
woul d advance the proceeds directly or indirectly to the Al pine
entities. Al pine allocated sone of the funds to other Al pine
entities.

RFB refinanced the CoBank | oan several tinmes. Petitioner
pl edged his RFB stock as additional security but he never

personal | y guaranteed the CoBank | oan. The | oan was secured by
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the assets of the Al pine license holding entities. Several of
the Al pine entities al so guaranteed the | oan.

RFB recorded the advances on its general |edger as “advances
to Alpine PCS.”8 Al pine recorded the sane advances as “notes
payable.” Sone of the advances to Al pine were allocated to other
Al pine entities, which recorded the allocations as advances or
“notes payabl e’ on the general |edgers. RFB, Alpine and the
other Al pine entities nade yearend adjusting entries
recl assifying the advances as | oans from a sharehol der. Al pine
reflected the advances as long-termliabilities on the returns
for the years at issue.

Prom ssory notes were executed between petitioner and RFB
and between petitioner and Al pine, to reflect accrued but unpaid
interest on the purported loans. RFB indicated in financial
statenents for the years at issue that it would not denmand
repaynent of any of the advances. No security was provided with
respect to the prom ssory notes. No cash paynents of either
principal or interest were ever made by any of the parties with
respect to the prom ssory notes. Petitioner neverthel ess
reported interest incone and i ncone expense fromthe prom ssory
notes on his individual returns.

Begi nning in 1999, the advances from RFB were recl assified

t hrough yearend adjusting entries as |oans from Al pi ne

8RFB initially recorded the advances in its books as “other
assets”.
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| nvest nents. Al pine Investnents assuned the prom ssory notes
execut ed between petitioner and Al pi ne, and between petitioner
and RFB. Al pine Investnents executed prom ssory notes with the
Al pine entities and RFB to docunent the purported | oans.

| V. | RS Appeal s Proceedi ng

The Appeal s case involved all five years at issue. Appeals
O ficer Thomas Dol ce (Oficer Dolce) was assigned to petitioners’
case and negotiated with petitioners’ attorney, Sean Cook (M.
Cook). Petitioners, RFB and the Al pine |license holding entities
filed for bankruptcy protection in 2003. Petitioners’ bankruptcy
proceedi ngs ran concurrently with their I RS Appeal s case.

O ficer Dolce and M. Cook exchanged several settlenent
of fers over the course of the negotiations. Oficer Dolce orally
proposed a “sumcertain settlenment” (settlenent offer) during a
t el ephone conference in Cctober 2005. The settlenent offer nade
no changes to petitioners’ tax liabilities for the years at issue
but increased petitioners’ tax liability for 2002, which was not
under exam nation

Petitioners accepted the settlenment offer. Oficer Dol ce
informed petitioners that he needed his nanager’s approval before
the settlenent could be finalized. He also advised M. Cook that
the parties needed to draft a closing agreenent to finalize the
settlement. M. Cook provided Oficer Dolce with a draft closing

agreenent petitioners had reviewed, but Oficer Dolce did not



- 14 -
signit. The parties did not enter into any witten agreenent
regarding the settlenent offer.

Oficer Dolce orally informed petitioners that he had
obt ai ned the necessary approval but l|later |earned that the offer
exceeded the scope of his settlenent authority. His authority
extended to litigation risk, not collectibility. He made the
settl enment offer because he determ ned petitioners could not
afford to pay the entire outstanding liability rather than on the
merits of the case. O ficer Dolce decided to withdraw the
settlenment offer when he |earned the offer had yet to be
finalized.

Oficer Dolce informed M. Cook two weeks |l ater that the
offer was withdrawn. The parties waited to neet until Decenber
2005 to discuss the withdrawal because they were in different
areas of M chigan, not close to each other.

V. The Deficiency Notice

Respondent issued petitioners the deficiency notice for the
years at issue in 2006. Respondent determ ned that petitioners
had insufficient debt basis in Alpine to claimflowhrough |osses
for the years at issue. Respondent al so determ ned that
petitioners were not at risk with respect to their investnents in
the Alpine license holding entities and Al pi ne Qperating and were

therefore not entitled to claimflowhrough | osses.
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Respondent determ ned that Al pine was not entitled to
interest, depreciation, startup expense, and ot her deductions
because it was not engaged in an active trade or business during
those years. Respondent al so determ ned that Al pine Operating
was not entitled to deduct interest and depreciation because it
was not engaged in an active trade or business. Respondent
determ ned that the Al pine |icense holding entities anortization
deductions for the licenses were disall owed because they were not
engaged in an active trade or business at the relevant tine.

Petitioners tinely filed a petition.

OPI NI ON

W are asked to resolve the tax consequences of the ever
evol ving cel lul ar phone industry with rapidly changing
technol ogy. Several issues raise questions of first inpression.
These include whether in an S corporation there is a separate
definition in the at-risk rules involving whether the
sharehol der’ s pl edge of stock of a related corporation is
excluded fromthe at-risk anount because it was property used in
t he busi ness. W nust al so focus on when a cellul ar phone entity
begi ns busi ness for purposes of deducting begi nning expenses and
for anortization of the FCC |icense under section 197.
Specifically, we nust decide whether a cellular phone busi ness

begi ns upon the grant of the license fromthe FCC or when
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contracts for wireless services are sold. W address these
substantive issues in turn.

|. The Settlenent Ofer

We nust first decide a procedural issue of whether
respondent is bound to an oral settlenent offer nmade and
subsequently w thdrawn by respondent’s Appeals O fice before the
deficiency notice was issued. Petitioners argue that the oral
settlenment offer is enforceable, notw thstanding the | ack of a
witten closing agreenment, because O ficer Dol ce’ s supervisor
approved the offer. They argue alternatively that respondent
shoul d be bound by equitable estoppel to the settlenent offer
because O ficer Dol ce recklessly withdrew the offer after
petitioners had relied on it. Respondent denies that the oral
settlenment offer is enforceable because it was not nenorialized
in awitten closing agreenent. Respondent al so argues that
petitioners have not established the el enents necessary for us to
apply equitable estoppel. W address the parties’ argunents in
turn.

A. Enforceability of the Settlenent Ofer

We begin with petitioners’ argunent that the oral settlenent
offer is an enforceabl e agreement. The conprom se and settl| enent
of tax cases is governed by general principles of contract |aw

Dorchester Indus. Inc. v. Comm ssioner, 108 T.C 320, 330 (1997)

affd. without published opinion 208, F.3d 205 (3d G r. 2000).
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The law for adm nistrative, or pre-petition, settlenment offers is

well established. See Dormer v. Conm ssioner, T.C. Mnob. 2004-

167; Rohn v. Conm ssioner, T.C Meno. 1994-244. The procedures

for closing agreenents and conprom ses are set forth in section
7121 (relating to closing agreenents), section 7122 (relating to
conprom ses) and the regul ations thereunder. See secs. 7121 and
7122; secs. 301.7121-1, 301.7122-1, Proced. & Adm n. Regs. These
procedures are exclusive and nust be satisfied for a conprom se
or settlement to be binding on both a taxpayer and the

Conmi ssi oner. Rohn v. Conm ssioner, supra; see also Urbano v.

Comm ssioner, 122 T.C 384, 393 (2004). Negotiations with the

| RS are enforceable only if they conply with the procedures.

Rohn v. Conm ssioner, supra. A settlenent offer nust be

subm tted on one of two special forns the Conm ssioner
prescribes. Id.; sec. 301.7122-1(d)(1), (3), Proced. & Adm n.
Regs. Form 866, Agreenent as to Final Determ nation of Tax
Liability, is a type of closing agreenent that is to be a final
determ nation of a taxpayer’s liability for a past taxable year
or years. Form 906, C osing Agreenent on Final Determ nation
Covering Specific Matters, is a second type of closing agreenent
that finally determ nes one or nore separate itens affecting the
taxpayer’s liability. The parties never put the sumcertain

settlenment in witing, |let alone on one of the prescribed forns.
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Oficer Dolce' s oral settlenent offer is therefore not legally
enf or ceabl e.

B. Equi t abl e Enforcenent of the Settlenent Ofer

We now address whet her equity principles nonetheless require
us to enforce the settlenent offer. Equitable estoppel is a
judicial doctrine that requires finding the taxpayer relied on the
Government’ s representations and suffered a detrinent because of
that reliance. Estoppel precludes the IRS fromdenying its own
representations if those representations induced the taxpayer to

act to his or her detrinment. Hof stetter v. Comm ssioner, 98 T.C.

695, 700 (1992). The doctrine of equitable estoppel is applied
agai nst the Governnent wi th utnost caution and restraint. Boulez

v. Comm ssioner, 810 F.2d 209, 218 (D.C. Cr. 1987), affg. 76 T.C.

209 (1981); Kronish v. Conm ssioner, 90 T.C. 684, 695 (1988).

The Court of Appeals for the Sixth Crcuit, to which this
case is appealable, requires a litigant to establish affirmative
m sconduct on the Governnment’s part as a threshold to proving

estoppel. See United States v. Guy, 978 F.2d 934, 937 (6th G

1992). Affirmative m sconduct is nore than nere negligence. 1d.

It requires an affirmative act by the Governnent to either

intentionally or recklessly mslead the taxpayer. Mch. Express,

Inc. v. United States, 374 F.3d 424, 427 (6th Cr. 2004). The

t axpayer nust also prove the traditional three el enents of

estoppel. These three traditional elenents include (1) a
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m srepresentati on by Governnent; (2) reasonable reliance on that
m srepresentation by the taxpayer; and (3) detrinment to the

t axpayer. See Heckler v. Community Health Servs., 467 U. S. 51, 59

(1984) .

Petitioners’ equitable estoppel argunent fails for several
reasons. First and forenost, we find that petitioners failed to
meet the threshold in the Sixth Grcuit of show ng any affirmative
m sconduct on respondent’s part. They argue that O ficer Dolce’s
failure to personally notify themfor 40 days that the offer was
w t hdrawn constituted “affirmatively reckless conduct.” W
di sagr ee.

W find instead that the delay was due to the considerable
geogr aphi cal di stance between O ficer Dol ce and petitioners rather
than to any affirmative m sconduct on the part of O ficer Dol ce.
Mor eover, even though O ficer Dolce failed to notify petitioners
in person for 40 days, O ficer Dolce notified petitioners’
counsel, M. Cook, within two weeks that the offer was w thdrawn.
We find that O ficer Dolce’s actions do not rise to the level of
affirmati ve m sconduct.

Additionally, petitioners have failed to prove the
traditional elenments of equitable estoppel. Petitioners have
failed to establish that Oficer Dol ce made any m srepresentations
to themregarding the settlenent offer. Oficer Dolce nmade a

conditional settlenent offer to petitioners that needed to be
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approved by O ficer Dolce' s supervisor. He withdrew the offer,
whi ch had yet to be finalized, upon realizing that a sumcertain
settl ement was beyond his authority. Oficer Dolce notified
petitioners that the offer was withdrawn. He also explained to
petitioners his reasons for withdrawi ng the offer.

Petitioners’ reliance, if any, on the oral settlenent offer
was unreasonable. Petitioners knew that the settlenent offer was
not final until they entered into a witten closing agreenent.
They di scussed the need for a witten closing agreenent with M.
Dol ce and reviewed a draft closing agreenent M. Cook prepared.

Finally, respondent did not induce petitioners to take any
adverse action. Petitioners claimthey conceded certain rights in
t he bankruptcy proceeding in reliance on the oral settlenent
offer. Petitioners have not established what rights, if any, they
conceded attributable to the bankruptcy proceeding.

Accordi ngly, we conclude that equitable estoppel principles
do not require respondent to be bound by the sumcertain
settlenment offer.

1. Valuation of the Mchigan 2 Acquisition

Next, we nust determ ne whether petitioners properly
allocated $2.5 million of the $7.2 mllion M chigan 2 purchase
price to equi pnent for depreciation purposes. Petitioners relied

on the allocations nade in the M chigan 2 purchase agreenent even
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t hough there was a 2-year delay in acquiring the equi pnent and
i cense.

RFB acqui red both depreci abl e and nondepreci abl e property
when it paid $7.2 nmillion to acquire the cellul ar phone equi pnent
and |icense from Pebbles, the seller. Wen a conbination of
depreci abl e and nondepreci abl e property is purchased for a |lunp
sum the lunp sum nust be apportioned between the two types of
property to determne their respective costs. The cost of the
depreci abl e property is used to determ ne the anmount of the
depreci ati on deduction. The relevant inquiry is the respective
fair market val ues of the depreciable and nondepreci able property

at the time of acquisition. Wis v. Conmm ssioner, 94 T.C 473,

482- 483 (1990); Randol ph Bldg. Corp. v. Comm ssioner, 67 T.C 804,

807 (1977). Petitioners bear the burden of proving that
respondent’s allocation is incorrect. See Rule 142(a); see

Elliott v. Comm ssioner, 40 T.C 304, 313 (1963).

Petitioners contend that the $2.5 million allocation to
depreci abl e assets is proper. They first argue it is proper
because it is the anount the parties agreed to in the 1994 and

1996 purchase agreenents.® An allocation in a purchase agreenent

°Petitioners also rely on the Mchigan 4 acquisition as best
evi dence of the value of the Mchigan 2 equipnent. Petitioners
estimated the value of the Mchigan 4 equi pnent using only the
costs they incurred and the vendor financing they received. They
have not provided sufficient evidence of the equipnent’s val ue.
Mor eover, petitioners have not established that the M chigan 4
equi pnrent is conparable to the M chigan 2 equi pnent.
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is not necessarily determ native, however, if it fails to reflect

a bargai ned-for anount. See Sleinman v. Conmm ssioner, 187 F.3d

1352, 1361 (11th Cir. 1999), affg. T.C. Menp. 1997-530.
Petitioners further argue that the $2.5 mllion allocation to
depreci abl e assets is proper because it represents the cost they
woul d have to pay to replace the wireless cellular equi pnent.
Petitioners have not provided any evi dence beyond their own self-
serving testinony to substantiate the replacenent cost. W need
not accept the taxpayer’s self-serving testinony when the taxpayer

fails to present corroborative evidence. Beamv. Conm SSioner,

T.C. Meno. 1990-304 (citing Tokarski v. Comm ssioner, 87 T.C 74,

77 (1986)), affd. wi thout published opinion 956 F.2d 1166 (9th
Cr. 1992).

Moreover, we find it inplausible that the equi pnent had a
value of $2.5 million at the tine RFB acquired it from Pebbl es.
Macki nac’ s origi nal purchase of the M chigan 2 equi pment for $1.6
mllion in 1994 indicates that the equi pnent was worth, at nost,
only $1.6 million when RFB purchased it in 1996. See Estate of

Cartwight v. Conmmi ssioner, T.C Mno. 1996-286. Mbr eover,

petitioners testified that the equi pment was rapidly depreciating
on account of advancing cellular technology. |In fact, sone of the
M chi gan 2 equi pnment becane obsol ete between 1994 and 1996 and had
to be decomm ssioned after RFB' s acquisition. Nevertheless, the

al l ocati on anount remai ned unchanged between the 1994 and 1996
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purchase agreenents. Petitioners have not shown that they made
any additions or inprovenents to explain why the allocation anount
remai ned unchanged over the 2-year period. W accordingly find
that petitioners’ allocation of $2.5 mllion to equi pment was
i mproper and instead sustain respondent’s determ nation that $1.5
mllion be allocated to the equi pnment.

[, Basis Limtations on Fl owt hrough Losses

We now turn to basis in Al pine. W nust determ ne whether
petitioners, shareholders of Al pine, an S corporation, had
sufficient debt basis to claimflowthrough | osses during the years
at issue. Petitioners argue that the paynents petitioner nmade to
Al pine with the | oan proceeds from CoBank gave them basis in
Al pi ne. Respondent contends that the paynents did not create
basis. Instead, petitioners served as a nere conduit to the
transfer of | oan proceeds fromRFB to Al pine. Respondent further
asserts that petitioners did not make any econonmi c outl ay that
woul d entitle themto increase their basis in the S corporation.

A. Basis to S Corporation Sharehol der

First, we state the general rules governing when a
shareholder in an S corporation is entitled to deduct |osses the S
corporation sustained. A shareholder of an S corporation can
directly deduct his or her share of entity-level |osses in
accordance wth the flowthrough rules of subchapter S. See sec.

1366(a). The |osses cannot exceed the sum of the sharehol der’s
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adj usted basis in his or her stock and the sharehol der’ s adjusted
basis in any indebtedness of the S corporation to the sharehol der.
Sec. 1366(d)(1)(A) and (B). This restriction applies because the
di sal | oned anount exceeds the sharehol der’s econom c investnent in
the S corporation and, because of the limted liability accorded
to S corporations, the amunt does not have to be repaid. The
shar ehol der bears the burden of establishing his or her basis.

Estate of Bean v. Comm ssioner, 268 F.3d 553, 557 (8th Cr. 2001),

affg. T.C. Meno. 2000-355; Parrish v. Conm ssioner, 168 F.3d 1098,

1102 (8th Cr. 1999), affg. T.C. Meno. 1997-474.

A sharehol der who makes a |loan to an S corporation generally
acqui res debt basis if the sharehol der makes an econom c outl ay
for the loan. The indebtedness nust run directly fromthe S
corporation to the sharehol der and the sharehol der nmust nake an

actual economc outlay for debt basis to arise. Kerzner v.

Commi ssioner, T.C Menp. 2009-76. \Wien the taxpayer clains debt

basi s through paynents nmade by an entity related to the taxpayer
and then fromthe taxpayer to the S corporation (back-to-back

| oans), the taxpayer must prove that the related entity was acting
on behalf of the taxpayer and that the taxpayer was the actual

| ender to the S corporation. Ruckriegel v. Conm ssioner, T.C

Meno. 2006-78. |If the taxpayer is a nere conduit and if the
transfer of funds was in substance a loan fromthe related entity
to the S corporation, the Court will apply the step transaction

doctrine and ignore the taxpayer’s participation. 1d.
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A taxpayer makes an econom c outlay for purposes of debt
basis when he or she incurs a “cost” on a loan or is left poorer
in a mterial sense after the transaction. Putnamyv.

Commi ssioner, 352 U.S. 82 (1956); Estate of Bean v. Conm Ssioner,

supra at 558; Bergman v. United States, 174 F.3d 928, 930 n.6 (8th

Cir. 1999); Estate of Leavitt v. Conm ssioner, 875 F.2d 420, 422

(4th Gr. 1989), affg. 90 T.C. 206 (1988). The taxpayer may fund
the loan to the S corporation with noney borrowed froma third-

party lender in a back-to-back | oan arrangenent. Underwood V.

Conmm ssi oner, 535 F.2d 309, 312 n.2 (5th Gr. 1976), affg. 63 T.C

468 (1975); Htchins v. Conm ssioner, 103 T.C. 711, 718 & n. 8

(1994); Raynor v. Conm ssioner, 50 T.C. 762, 771 (1968). The

t axpayer has not nade an econom c outlay, however, if the | ender
is arelated party and if repaynent of the funds is uncertain.

See, e.g., Oen v. Comm ssioner, 357 F.3d 854 (8th G r. 2004),

affg. T.C. Meno. 2002-172; Underwood v. Conm ssioner, supra at

312.

B. Direct Loan From RFB

Agai nst this background, we now address whet her petitioner
acquired basis in Alpine in the anount of the |loan. Petitioners
cl ai mthey advanced the CoBank | oan proceeds to the Al pine
entities as part of a back-to-back | oan arrangenent.!® Petitioners

have not established that they | ent, rather than advanced, the

OPetiti oners substituted thensel ves for Al pine |nvestnents,
a disregarded entity they wholly owned, beginning in 1999.
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CoBank | oan proceeds to Al pine. See Yates v. Conm ssioner, T.C

Meno. 2001-280; Culnen v. Conmissioner, T.C Meno. 2000-139, revd.

and remanded 28 Fed. Appx. 116 (3d GCr. 2002). Petitioner never
substituted hinself as “lender” in the place of RFB. There is no
evidence that the Alpine entities were indebted to petitioner
rather than to RFB. Interest on the unsecured notes accrued and
was added to the outstandi ng | oan bal ances. No paynents were ever
made. Moreover, petitioners signed the prom ssory notes on behal f
of all the entities, making it unlikely that any of the entities

woul d seek paynment from petitioners. See Oren v. Conm Ssioner,

supra at 859. The prom ssory notes, therefore, do not establish
bona fide indebtedness between petitioners and Al pine.

Mor eover, the paynents petitioners made to Al pine fromthe
CoBank | oan proceeds were characterized as advances, rather than
| oan distributions, at the tinme the paynents were made. See

Ruckriegel v. Comm ssioner, supra. The paynents were

recharacterized as | oans only through yearend recl assifying
journal entries and ot her docunents. The loan ran from RFB to the
Al pine entities, and petitioners served as a nere conduit for the
funds. Accordingly, we find that the Al pine entities were not
directly indebted to petitioners.

Petitioners al so have not shown that RFB nade the paynents to
Al pine on petitioners’ behalf. W have found that direct paynents
froma related entity to the taxpayer’s S corporation constituted

paynments on the taxpayer’s behalf where the taxpayer used the
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related entity as an “incorporated pocketbook.” See Yates v.

Conmi ssi oner, supra; Culnen v. Conm ssioner, supra. The term

“incorporated pocket book” refers to the taxpayer’s habitual
practice of having his wholly owned corporation pay noney to third

parties on his behalf. See Ruckriegel v. Conm ssioner, supra.

Whet her an entity is an incorporated pocketbook is a question of
fact. 1d. Petitioners have not established that RFB habitually
or routinely paid petitioners’ expenses so as to nmake RFB an

i ncor por at ed pocket book.

C. Econom ¢ CQutl ay

We now turn to the econom c outlay requirenent. Petitioners
al so contend that their pledge of RFB stock as collateral for the
CoBank | oan constituted an econom c outlay justifying an increase
in petitioners’ basis in their Alpine entities. A pledge of
personal assets is insufficient to create basis until and unl ess
t he sharehol der pays all or part of the obligation that the

shar ehol der guaranteed. See Estate of lLeavitt v. Conm Ssioner,

supra at 423; Ml oof v. Conmm ssioner, T.C Meno. 2005-75, affd.

456 F.3d 645 (6th Gr. 2006). Petitioners have not shown that

they incurred any cost with regard to their pledge of RFB stock.
Mor eover, petitioners have not shown that they incurred a

cost with respect to the loan or were otherwi se |left poorer in a

mat eri al sense.! See Mal oof v. Conmi ssioner, supra. Petitioners

1petitioners contend that they suffered actual economc
loss with respect to the pledge of stock when the banks obtai ned
(continued. . .)
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never personally guaranteed or were otherw se personally liable on
the CoBank | oan. See id. Petitioners signed the prom ssory notes
on behalf of all the entities, making it unlikely that any of the
entities woul d seek paynent frompetitioners. See Oen v.

Conmi ssi oner, supra at 859. Furthernore, RFB indicated in its

financial statenments that it would not demand repaynment on any
advances nmade to petitioners.

We therefore will apply the step transaction doctrine and
ignore petitioners’ participation in the advances fromRFB to
Alpine. W find that petitioners had insufficient debt basis in
Al pine to claimflowthrough | osses during the years at issue.

V. At-Risk Limtation on Fl owt hrough Losses

We now focus on whether petitioners were at risk with respect
to Al pine, Al pine Operating and the Al pine |icense hol ding
entities because of the unique way the transactions were
structured. W nust decide for the first tinme whether stock in a

related S corporation is property used in the business to preclude

(... continued)
RFB' s assets in the bankruptcy proceedings. The bankruptcy case
was settled after the years at issue, however, and is therefore
irrelevant for purposes of determ ning econonmc outlay at the
time the paynments were made. Petitioners also argue that they
were left “poorer in a material sense” by RFB s use of
undi stributed after-tax profits for advances to the Al pine
entities. Petitioners’ argunent is irrelevant because we have
determ ned that RFB was not an “incorporated pocketbook” for
petitioners. Cf. Yates v. Comm ssioner, T.C Meno. 2001-280;
Cul nen v. Comm ssioner, T.C. Meno. 2000-139, revd. and remanded
28 Fed. Appx. 116 (3d G r. 2002).




- 29 -
petitioners frombeing at risk for any pledge of property used in
t he busi ness.
We begin with an overview of the at-risk rules. The at-risk
rules ensure that a taxpayer deducts |osses only to the extent he
or she is economcally or actually at risk for the investnent.

Sec. 465(a); Follender v. Conm ssioner, 89 T.C. 943 (1987). The

anmount at risk includes cash contributions and certain anounts
borrowed with respect to the activity for which the taxpayer is
personally liable for repaynment. Sec. 465(b)(2)(A). Pledges of
personal property as security for borrowed anounts are al so
included in the at-risk anount. Sec. 465(b)(2)(B). The taxpayer
is not at risk, however, for any pledge of property used in the
busi ness. |d.

The parties disagree whether the RFB stock petitioners
pl edged constitutes property used in the business. Petitioners
contend that RFB stock is not property used in the business for
at-ri sk purposes because the stock represents an ownership
interest in the business that can be sold or transferred w thout
affecting corporate assets. According to petitioners, stock is
therefore inherently separate and distinct fromthe activities of
a corporation and the pledge of stock of the related corporation
shoul d all ow petitioners to be treated as at risk. W disagree.

W reject petitioners’ narrow interpretation of property used
in the business. Pledged property nmust be “unrelated to the

business” if it is to be included in the taxpayer’s at-risk
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anopunt. See sec. 465(b)(2)(A) and (B); Krause v. Conm ssioner, 92

T.C. 1003, 1016-1017 (1989), affd. sub nom Hildebrand v.

Comm ssioner, 28 F.3d 1024 (10th Cr. 1994); Mller v.

Commi ssioner, T.C Menp. 2006-125.12 The Alpine entities were

formed by petitioner to expand RFB' s existing cellular networks.
RFB al so used sonme of Alpine’s digital licenses to provide digita
service to RFB's anal og network areas. RFB then allocated incone
fromthe licenses back to Alpine. The RFB stock is related to the
Al pine entities. Cf. sec. 1.465-25(b)(1)(1), Proposed |Incone Tax
Regs., 44 Fed. Reg. 32244 (June 5, 1979).

Moreover, even if the RFB stock is unrelated to the cellul ar
phone busi ness, petitioners were not economcally or actually at
risk with respect to their involvenment wwth the Al pine entities.
Petitioners contend that petitioner was the obligor of |ast resort
on the CoBank |oan. Petitioners were not actually at risk because
t hey never personally guaranteed the CoBank | oan, nor were they
ever personally liable on the purported | oans to the Al pine
entities. Additionally, petitioners were not econom cally at
risk. We have held that where the transaction has been structured

So as to renove any realistic possibility of |oss, the taxpayer is

2Fyrthernore, the flush | anguage of sec. 465(b)(2) provides
that no property shall be taken into account as security for
borrowed amounts if such property is directly or indirectly
financed by indebtedness which is secured by the property. The
RFB stock qualifies as “property * * * directly or indirectly
financed by indebtedness” because RFB borrowed the funds from
CoBank. Petitioners’ pledge of RFB stock therefore cannot be
taken into account to determ ne whether petitioners were at risk.
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not at risk for the borrowed amounts. See Oren v. Conm Ssi oner

357 F.3d at 859; Levien v. Conmm ssioner, 103 T.C 120, 126 (1994),

affd. without published opinion 77 F.3d 497 (11th Gr. 1996). W
have already determ ned that the structured transaction made it
hi ghly unlikely that petitioners would experience a | o0ss.

We find that petitioners’ pledge of RFB stock did not put
themat risk in Al pine and the other Alpine entities to allow them
passt hr ough | osses.

V. Busi ness and Startup Expenses

A. Busi ness Expenses

We now nust deci de whet her Al pine and Al pi ne Operating were
engaged in an active trade or business for purposes of deducting
certain expenses. Alpine and Al pine Qperating deducted interest,
depreciation, startup and certain other business expenses
(begi nni ng expenses). Respondent argues that none of the Al pine
entities are entitled to deductions for the beginning expenses
because they were not involved in an active trade or business
during the years at issue. Petitioners contend that the Al pine
entities acquired licenses and rel ated equi pnent to expand RFB' s
exi sting cellular business and are therefore entitled to the
deductions for the beginning expenses. W begin with the general
rul es for deducting business expenses.

Taxpayers may deduct ordinary and necessary expenses paid or
incurred during the taxable year in carrying on a trade or

busi ness. Sec. 162(a). The taxpayer is not entitled to deduct
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expenses incurred before actual business operations comence and
the activities for which the trade or business was forned are

performed. Johnsen v. Conmm ssioner, 83 T.C 103, 114 (1984),

revd. 794 F.2d 1157 (6th Cr. 1986). \Wether the taxpayer is
actively carrying on a trade or business depends on the facts and

circunstances. Conmi ssioner v. Groetzinger, 480 U S. 23, 36

(1987). A taxpayer is not engaged in a trade or business even if
he has nade a firmdecision to enter into business and over a
consi derabl e period of tine spent noney in preparing to enter that

busi ness. Ri chnond Tel evision Corp. v. United States, 345 F. 2d

901, 907 (4th Cir. 1965). The taxpayer is not engaged in any
trade or business until the business has begun to function as a
goi ng concern and has perforned the activities for which it was
organi zed. 1d. at 907.

The determ nation of whether an entity is actively engaged in
a trade or business nust be made by viewing the entity in a stand-
al one capacity and not in conjunction with other entities. See

Bennett Paper Corp. & Subs. v. Conmnissioner, 78 T.C. 458, 463-465

(1982), affd. 699 F.2d 450 (8th G r. 1983). RFB s business
t herefore cannot be attributed to Al pine and Al pine Operating.
| nstead, we nmust exam ne the Alpine entities individually to
determ ne whet her they were engaged in a trade or business during
the years at issue. W begin with Al pine.

Petitioners organized Alpine to obtain FCC |licenses and to

construct and operate networks to service the new |license areas.
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Petitioners claimthat Al pine had two on-air networks in Septenber
2001. Petitioners failed to provide any evi dence beyond
petitioner’s own self-serving testinony to substantiate this
claim however. Instead, the record reflects that the on-air
net wor ks were operated by RFB rather than Al pine. RFB used
Al pine’s Mchigan licenses and all ocated any i nconme earned from
the licenses to Alpine or the Alpine license holding entities.?®®
Petitioners failed to establish here that Al pine was engaged in an
active trade or business during the years at issue, and it is not
entitled to any deductions for begi nning expenses.

We now turn to Al pine Operating. Al pine Operating was forned
for the sole purpose of serving Al pine’ s business and depended on
Al pine for revenue. W have al ready determ ned that petitioners
failed to establish that Al pine was engaged in an active trade or
busi ness during the years at issue. W therefore find, by
extensi on, that Al pine Operating was not engaged in an active
trade or business and is not entitled to deduct any begi nning
expenses.

B. Startup Expenses

Petitioners alternatively argue that they are entitled to

anortize and deduct the begi nning expenses as startup expenses.

BWwe find conpelling that Al pine did not neet the FCC s
build out requirenment to nake service available to at |east 25
percent of the population in any license areas within five years
of the grant. The FCC canceled two of the three |icenses Al pine
retained, and Alpine returned the third license to the FCC and
forfeited the downpaynent.
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Taxpayers are entitled to anortize and deduct startup expenses
only if they attach a statenent to the return for the taxable year
in which the trade or business begins. See sec. 195(b)(1), (c).
Petitioners did not file the appropriate statenent with their
returns and are only now electing to anortize and deduct the
expenses. W find therefore that they are ineligible to anortize
and deduct the begi nni ng expenses.

VI. Anortization of the FCC Li censes

We now turn to anortization of the FCC |icenses. The parties
agree that the licenses are anortizabl e but di sagree on when
anortization should begin. Their dispute is based on their
different interpretations of section 197. Respondent contends
that the licenses are anortizabl e upon conmmencenent of a trade or
busi ness. Petitioners argue that the licenses are anortizable
upon acquisition. W nust decide for the first tinme whether
section 197 requires that the taxpayer be engaged in a trade or
business to claimanortization deductions. |If we determ ne that
section 197 inposes a trade or business requirenent, we nust al so
determ ne the extent of that requirenent. W begin with the
general rules for anortizing intangibles.

I nt angi bl es were anortized and depreci ated under section 167
before the enactnent of section 197. Sec. 1.167(a)-3, Inconme Tax
Regs. Taxpayers could cl ai mdepreciation deductions for
i ntangi bl e property used in a trade or business or held for the

production of incone if the property had a useful life that was
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limted and reasonably determ nable. 1d. There was sone
uncertainty, however, over what constituted an anortizable
i ntangi bl e asset and the proper nethod and period for
depreci ation. See Omi bus Budget Reconciliation Act of 1993, Pub.
L. 103-66, sec. 13261, 107 Stat. 532.

Congress enacted section 197 to resolve sone of the
uncertainty surrounding the regulation. H Rept. 103-111, at 777
(1993), 1993-3 C.B. 167, 353. An “anortizable intangible” is now
defined as an intangi ble acquired by and held in connection with
t he conduct of a trade or business. Sec. 197(c)(1). Such
i ntangi bl es include “any |license, permt or other right granted by
a governnental unit or an agency or instrunmentality thereof” that
is held in connection with the conduct of a trade or business.

See sec. 197(c)(1)(B), (d)(1)(D. The cost of the intangible is
anortizable over a fixed 15-year period. Sec. 197(a).

Petitioners contend that section 197 |lacks a specific trade
or business requirenent. Thus, petitioners argue that they may
begin anortizing the FCC |icenses upon grant even though no trade
or business has begun. They argue that the statute |acks a
specific trade or business requirenent because the phrase “trade
or business” does not appear in subsection (a), which provides the
general rule. They argue that the plain neaning of the statute
permts themto begin anortizing the licenses in the nonth of the

license grant regardl ess of whether any business had begun.
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We turn to the | anguage of section 197. It is a central
tenet of statutory construction that, when any provision of a
statute is interpreted, the entire statute nust be consi dered.

See, e.g., Lexecon Inc. v. Mlberg Bershad Hynes & Lerach, 523

US 26, 36 (1998); Huffnman v. Conm ssioner, 978 F.2d 1139, 1145

(9th Cr. 1992), affg. in part and revg. in part T.C. Meno. 1991-
144. The phrase “trade or busi ness” appears five tinmes in section
197. An intangible is not anortizable under the general rule of
subsection (a) unless it is an “anortizable section 197
intangi ble.” See sec. 197(a). An anortizable section 197
intangible is defined as an intangible that is held “in connection
with the conduct of a trade or business.” See sec. 197(c)(1)(B)
The statute requires that there be a trade or business for
anortization purposes. Mere grant of an FCC |icense does not
satisfy the requirenent.

Moreover, to interpret section 197 as allow ng anortization
W thout regard to the taxpayer’s trade or business ignores the
pur pose behind section 197. Section 197 was enacted to provide
t axpayers acquiring intangi ble assets with a deduction simlar to
t he depreciation deduction under section 167 for tangi ble assets.
Taxpayers are allowed a depreciation deduction for property used
in a trade or business. See sec. 167(a). There is no indication
in the legislative history of section 197 that Congress intended

to change depreciation principles established in section 167 to
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al |l ow taxpayers to anortize intangi ble assets without regard to
whet her there was a trade or busi ness.

We now nust determ ne the nature of the section 197 trade or
busi ness requirenent. Several Code sections inpose an active
trade or business requirenent. For exanple, taxpayers are all owed
t o deduct business expenses incurred in carrying on a trade or
busi ness, sec. 162, depreciation expenses for tangible personal
property used in a trade or business, sec. 167, and startup
expenses for an “active trade or business”, sec. 195. The
t axpayer nust be carrying on or engaged in a trade or business at

the tinme of the expenditure to be eligible for the deduction. See

Weaver v. Conmm ssioner, T.C Meno. 2004-108. 1In contrast, only a
passive trade or business is required for deductibility of
research and devel opnent costs under section 174 (“in connection
with a trade or business”). Mdreover, the taxpayer claimng a
research and devel opnent cost need not be engaged in a trade or
business at the tine of the expenditure to qualify for the

deduction. Smth v. Conm ssioner, 937 F.2d 1089, 1097 n.9 (6th

Cir. 1991) (quoting D anond v. Conmm ssioner, 930 F.2d 372 (4th

Cr. 1991)), revg. 91 T.C. 733 (1988).
Petitioners argue that the trade or business requirenent
i nposed by section 197 is simlar to the less stringent

requi renent inposed by section 174. See Snow v. Conm ssioner, 416

U S 500 (1974). They argue that both sections 174 and 197

contain the phrase “in connection with” and both should therefore
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have the sane neaning. Petitioners’ interpretation fails,
however, to consider the entire phrase. The entire phrase in
section 197 is “in connection with the conduct of a trade or
busi ness.” (Enphasis added.) The inclusion of the word “conduct”
indicates to us that the intangi bl es nust be used in connection
with a business that is being conducted. W find, therefore, that
section 197 contains an active trade or business requirenent
simlar to the requirenent inposed by section 162.14

We have already determ ned that Al pine was not engaged in an
active trade or business. The Alpine license holding entities
were formed for the sole purpose of serving Al pine’'s business and
depended on Al pine for revenue. W therefore find, by extension,
that the Alpine license holding entities were not engaged in an
active trade or business and are not entitled to anortization

deductions for the |licenses.

YMor eover, regul ati ons have been pronul gated that reinforce
the trade or business requirenent in sec. 197. The regul ations
clarify that anortization under sec. 197 begins on the later of--

(A) The first day of the nonth in which the property is
acquired; or

(B) I'n the case of property held in connection with the
conduct of a trade or business or in an activity descri bed
in section 212, the first day of the nonth in which * * *
the activity begins.

Sec. 1.197-2(f)(1)(i), Inconme Tax Regs. The regul ations apply
only to property acquired after Jan. 25, 2000. Nevertheless, the
regul ations further support our determ nation that intangible
property cannot be anortized if the trade or business or activity
to which it relates has yet to commence. See Frontier Chevrol et
Co. v. Conm ssioner, 116 T.C 289, 294 n.10 (2001).
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We earlier issued an Opinion, Broz v. Conmm ssioner, 137 T.C.

___(2011), in which we found for respondent as to the class life
for depreciation purposes.

We have considered all argunents nmade in reaching our
decision, and, to the extent not nentioned, we conclude that they
are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




